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[4110-12]
Titte 45—Public Welfare

SUBTITLE A--DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE, GENERAL ADMIN-
ISTRATION

PART B5—IMPLEMENTATION OF EXECUTIVE
ORDER 11914, NONDISCRIMINATION ON
THE BASIS OF HANDICAP IN FEDERALLY AS-
SISTED PROGRAMS

Coordinatlon of Federal Agency Enforcement
of Secilon 504 of the Rehabllitation Act of
1973

AGENCY: Department of Health,
Education, and Welfare.

" ACTION: Final rule.

SUMMARY: This rule implements Ex-
ecutive Order 11914, “Nondiscrimina-
tion With Respect to the Handicapped
in Federally Assisted Programs,”
under which the Department of
Health, Education, and Welfare is re.
quired to coordinate governmentwide
enforcement of section 504 of the Re-
habilitation Act of 19%3, as amended,
In particular, the rule sets forth en-
forcement procedures, standards for
determining which persons are handi-
capped, and guidelines for determining
what practices are diseriminatory.
These procedures, standards, and
guidelines are to be followed by each
federal agency that provides federal {i-
nancial assistance in Issuing regula-
tions implementing section 504.

EFFECTIVE DATE: January 13, 1978.

FOR FURTHER INFORMATION,
CONTACT:

Anne Beckman, Office for Civil
Rights, Department of Health, Edu-
cation, and Welfare, 330 Indepen-

dence Avenue SW., Washington, -

D.C. 20201, 202-245-6118,
SUPPLEMENTARY INFORMATION:

BACKGROUND

As part of the Rehabilitation Act of
1973 (Pub. L. 93-112), Congress en-
acted section 504, which provides that
‘“no otherwise qualified handicapped
individual in the United States * * *
shall, solely by reason of his handicap,
be excluded from the participation in,
be denied the benefits of, or be sub-
Jected to discrimination under any
program or activity receiving Federal
financial assistance.” The definition of
“handicapped individual” applicable to
section 504 is contzined in section
111(a) of the Rehabilitatlon Act
Amendments of 1974 (Pub. L. 93-516).

On April 28, 1976, the President
issued Executive Order 11914 (41 FR
17871) to provide for consistent go-
vernmentwide enforcement of section
B604; the executive order is reprinted at
Appendix A to this rule. The order dir-
ects the Secretary of Health, Educa-
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tion, and Welfare to coordinate the
implementation of section 504 by all
Federal departments and agencies
that extend financial assistance to any
program or actlvity. Specifically, sec-

tion 1 directs the Secretary to estab-

Yish standards for determining who are
handieapped individuals and to estab-
lish guidelines for determining what
are discriminatory practices under sec-
tion 504 and to assist other agencies as
necessary to assure the coordinsted
and consistent implementation of sec-
tion 504. Sections 2 and 3 also contem-
plate that this Department will estab-
lish procedures to guide other Federal
departments and agencies in imple-
menting section §04.

In addition to setting forth the re-
sponsibilities of this Department, the
executive order directs-other agencles
to issue regulations consistent with
HEW standards and procedures, to
furnish the Secretary with reports and
information upon request, and to co-
operate with this Department in thelr
implementation of section 504.

Finally, the executlve order, in sec-
tion 3, contdins general procedures
and sanctions for securing compliance
with section 504 and, in section &, re-
quires the consistent implementation

- of all of Title V of the Rehabllitation

Act of 1973 as well as the Architectur-

%oBarrlers Act of 1968 (Pub, L. 90-
)

On May 4, 1977, this Department

issued its final regulation implement-’

ing section 504 as to recipients of fi-
nancial assistance from HEW.

On June 24, 1977, the Department
issued a proposed rule to carry out its
responsibilities under the executive
order by specifying procedures for the
promulgation and enforcement of sec-
tion 504 regulations by all agencles
providing financial assistance, stan-
dards for determining who are handi-
capped individuals, and guidelines for
determining what practices are dis-
criminatory under section 504, Fifty
comments were received during the 30-
day public comment period. The Sec-
retary’'s response to these comments
and the explanation for changes in
the proposed rule are set forth below
};Iil the surhmary of the final regula-

on.

SUMMARY OF RULE AND ANALYS1S OF
COMMENTS

Subpart A of this regulation sets
forth general definitions and uniform
procedures for the enforcement of sec-
tion 504.

Section 85.3(e) defines the term
“federal financial assistance.” Several
commenters objected to the exclusion
of contracts of insurance and guaranty
from that definition because programs
whose only federsl assistance is in the
form of federal loan guarantees, such
a5 the Federal Deposit Insurance Cor-
poration (FDIC) and Federal Housing

Administration (FHA) programs, are
thereby exempt from coverage. In
light of this concern, the Department
asked the Department of Jusiice for
an opinion as to whether contracts of
insurance and guaranty are covered by
section 504, The Department of Jus-

‘tice has advised this Department, on

the basis of its analysis of the legisla-
tive history of section 504, that Con-
gress intended the reach of section 504
to be “co-extensive with that of (titles
VI and IX), thus excluding programs
of guarantee and insurance.” The {inal
regulation reflects that determination,

Despite some difference in the word-
ing of the definitions of federal finan-
cia! assistance in the regulations im.
plementing section 504 and title VI,
the substance of the two definitions
does not differ. Several commenters
misunderstood the exclusion of *“ulti.
mate heneficiarles” in § 85.3(d); an ul-
tlmate beneficlary is not the final

“recipient,” but the student, patient,
or other individual who nnrtlctpates in
the assisted program.

One comment asked whether the
definition of facility in § 85.3(f) applies
only to land-based facilities. Although

" the definition is not so limited, the De-

partment agrees with the observation
that different standards may be
necsded for vessels than for other fa-
cllities. 'The appropriate mechanism
for the recognition of such differ.
ences, however, is In the regulations of
the agencies that provide assistance to
programs involving vessels,

Section 856.4 contains procedures for
the promulgation of agency regula-
tions, In accordance with section 2 of
the executive order, such regulations
are required to be consistent with the
standards and guidelines contained in
this regulation. Agencies are encour-
aged to examine Subparts A, B, and C
of the HEW section 504 regulation to
determine whether their reguiations
should include any of the more de-
talled provisions to be found there. In
addition, each agency should examine
the programs and activities to which it
provides assistance to determine
whether detailed requirements con-
cerning any such program or activity
should be Included in its regulation,
similar to those contained in Subparts
D, E, and F of the HEW section 504
regulation.

A number of reciplents objected to
the requirement in paragraph (a) that
each agency issue & separate section
504 regulation and would have pre-
ferred implementation through one
regulation enforced by one agency—
the system used for section 503. Al-
though the provision for interagency

cooperation set forth in § 85.6 should

take care of many of the problems
foreseen hy these commenters, there
are admitted advantages to the single
agency system. This approach is pre-
cluded here, however, because section
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504, unlike section 503, does not place
rulemaking authority in a single
agency and the executive order itself
directs each federal agency to issue its
own regulation. Furthermore, hecause
section 504 covers the provision of ser-
vices as well as employment, it does
not lend itself as readily toc"a single
regulation as does section 503: While
employment presents fairly uniform
issues from agency to agency, the
problems that arise in various service
programs differ widely.

Section 85.4(b) sets forth the sched-
ule for issuing agency regulations. In
response to comment, the time for
preparation of a proposed rule has
been extended to 90 days. Three agen-
cles commented that more than 80
days would be required for this pur-
pose. While the Department recog-
nizes that the problems to be resolved
by these agencies are complex, it be-
lieves that every effort should be
made to meet this schedule.

As stated in the proposed regulation,
the Secretary belicves that the provi-
ston for review of each agency's draft
final reguiation by the Director of the
HEW Office for Civil Rights before it
is finally issued is an effective and ap-
propriate method of promoting consis-
tency of regulation under section 6504
throughout the government. Although
a few commenters suggested the need
for some additional, formal mecha-
nism for determining whether an
agency regulation conforms to this
regulation, we believe that public com-
ment, together with review by the
Office for Civil Rights, will suffice.

One change has been made in para-
graph 4(c). The phrase “aid, bencfits,
or services” has been substituted for
the word “services” so as to desecribe
more adequately the nonemployment
elements of various assisted programs
and activities.

One comment requested a statement
by the Department that this regula-
tion creates no judicially enforceable
rights. Such a statement, we believe, is
inappropriate and unnecessary.
Whether any legally enforceable
rights are created by this regulation is
a matter for courts to decide., We
would only observe that the regulation
applies to Federal agencies, not to re-
cipients, and that it has no retroactive
reach. ’

Comments led to three changes in

section 85.5 (Enforcement). Adoptlon -

of title VI enforcement procedures is
not a required element of the enforce-
ment system: even those commenters
who do not entirely support the title
VI procedures favored their inclusion
because of the advantages of a single
complaint mechanism. The language
-of the consultation requirement has
been made consistent with the corre-
sponding language of the HEW section
504 regulation. A requirement that re-
cipients conduct self-evaluations has
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also been added because of the bene-
fits to be gained by agencies, recipi-
ents, and handicapped persons of a
mechanism for effecting compliance
without Federa! intervention. More
specific guidance for conducting an
evaluation, as well as a specific time
for its completion, should be provided
in each sgency’s regulation.

Despite these additions, & 85.5 is still
not intended to be exhaustive. Agen-
cles may wish to conslder other addi-
tions from the HEW section 504 regu-
lation, such as the designation by a re-
cipient of an employee to coordinate
504 enforcement. Although §85.5 has
not been amended to require agencies
to conduct pre-grant compliance re-
views, as suggested, the Department
does agree that they are an effective
means of ensuring compllance and
therefore encourages agencies to con-
duct such reviews as a routine matter,
especially with respect to major

grants.

Section 85.6 contains provisions con-
cerning interagency cooperation. Al-
though commenters were pleased that
the issue of coordination of enforce-
ment among the various Federal agen-
cies had been addressed, many felt
that this section falled to resolve ade-
quately problems of the recipient who
receives grants from more than one

agency: Multiple assurance forms, in- ~

consistent regulations or enforcement
procedures, multiple Investigations.
Several commenters also suggested
that the final regulation incorporate
some method for determining the pri-
mary enforcement agency (such as the
agency that provides the largest
grants). While the Department is sym-
pathztic with recipients’ concerns, it
believes that these preblems can be re-
solved by the agencies themselves
without further regulation. As noted
in the proposed regulation, agencles
are encouraged to extend existing title
V1 delegations to section 504. Ensuring
consistent regulations should alleviate
the problem as well. If, however, these
mechanisms prove to be inadequate,
the Department will issue further
rules on the subject.

One comment suggested the need
for standardized referral procedures
when compiainants appeal to the
wrong agency. Although no change
has been made in the regulation, the
Department feels the issue is an im-
portant one. Each agency should
adopt internal procedures to ensure
that misdirected complaints are re-
ferred to the proper agency, rather
than being returned to complainants,
and to ensure that complainants are
promptly notified of the referral.

Section 85.7 contains provisions for
cocrdination with sections 502 and 503
of the Rehabilitation Act; two minor
clarifying changes have been made.

One commenter inquired as to the
precise meaning of “consult” and *‘co-
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ordinate” as used in this section. The
terms are not meant to specify any ex-
plicit procedures. The requirement for
consultation with the Architectural
and Transportation Barriers Compli-
ance Board (ATBCB) in developing re-
quirements for the accessibility of new
construction and alteration is based
simply on the Department’s belief
that agencies should take advantage
of the Board's expertise in this area.

The coordination requirement s de-
signed to avoid inconsistent or duplica-
tive enforcement where the jurizdic-
tion of gections 502 or 503 overlaps
with that of section 504. The ATBCB
itself suggested that each agency be
required to enter into & memorandum
of understanding with the Board. Re-
quiring formal agreements for this
purpose, we belleve, I8 neither neces-
sary nor advisable.

Two agencies suggested that all mat-
ters of employment discrimination
against handicapped persons be co-
ordinated by the Department of Labor
(DOL) to avoid Inconsistent require-
ments being Imposed upon entities
that are both federal reciplents and
federal contractors. We believe that
the requirements of the two regula-
tions are not inconsistent despite some
variance in language. There must, of
course, be close coordination of on-
forcement with DOL when a recipient
is also a contractor. A generzl rule
that DOL should be the primary en-
forcement agericy in this situation
would not, however, be appropriate.
Where a corporation that is a federal
contractor gets minimal assistance
from another agency, DOL would be
the natural lead agency. But where,
for example, a university with a major
HEW grant is also a federal contrac-
tor, HEW would more appropriately
take the bdrimary enforcement role,
even with respect to employment.

Several suggestions were received
concerning consultation and coordina-
tion with other agencies in areas of po- -
tential overlap. The Department is re-
fuctant to build in any more of these
requirements. The opportunity that
each ageney will have to comment on
the regulation proposed by each of the
other agencies should suffice to
handle any other similar situations.

As noted in the proposal. the De-
partment will, on a continuing basis,
fuifill its responsibilities under the ex-
ecutive order to assist and consult
with other agencies in their implemen-
tation of section 504 and to mdnitor
compliance with the executive order.

. Subpart B of this regulation con-
tains the standards for determining
who are *“handicapped persons” and
“qualified « handicapped persons”
within the meaning of section 504.
Except for the addition noted below,
the definition ef handicapped person
(§ 85.31) is identical to the one con-
tained in § 84.3(j) of HEW'’s section 504
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regulation. Further discussion of its
provisions may be found in paragraph
3 of Appendix A of that regulation (42
FR at 22685-8). A final sentence has
been added to the definition listing,
for illustrative purposes, some of the
diseases and impairments that are in-
cluded in the term “physical or mental
impairment.” It should be noted that
this definition of handicapped person
does not supersede or interfere with
the narrower definitions of the term
established by statute for specific pur-
poses, such as reduced transportation
fares or eligibility for vocational reha-
bilitaion services. Agencies using such
definitions may not. however, substi-
tute them for the definition prescribe
in this regulation {n connection with
their implementation of section 504.

It is again noted that drug addiction
and alcoholism are included in the list
of diseases and impairments. As stated
in the proposal, the question of sec-
tion 6504’s application to drug addicts
and alcohoiics was a difficult one on
which the Secretary of HEW sought
the advice of the Attorney General. In
an opinion dated April 12, 1977, the
Attorney General concluded that drug
addiction and alcoholism are physical
or mental impairments and are thus
handicaps for the purpose of section
54¢ if they result In a substantial limi-
tation of a "mnajor life activity.”

A detalledt analysls of the implica-
tions of the inclusion of drug addicts
and alcoholics within the scope of see-
tion 504 is set forth in paragraph 4 of
Appendix A of the HEW regulation
(42 FR at 22686). In response to con-
cern again expressed In a number of
comments, we emphasize that the fact
that drug addiction and alcoholism
may be handicaps does not mean that
the behavioral manifestations of these
conditlons must be ignored in deter-
mining whether a person is qualified
for services or employment. The stat-
ute applies only te qualified handi-
capped persons.

The definition of qualified handi-
capped person in §85.32 has been
adapted from §84.3(k) of ‘the HEW
section 504 regulation. Other agencies
may wish to supplement its provisions
with additional guidance concerning
qualifications for specific programs, as
was done in §84.3(k) <2) and (3) of the
HEW section 504 regulation. Several
comments objected to the difference
in wording between §85.32(a) of this
regulation and section 60-741.2 of the
Department of Labor section 503 regu-
lation. No difference in substance is
thereby intended; this Department be-
lieves that its definition more ade-
quately emphasizes the prohibition
against deeming a handicapped person
to be unqualified on the basis of func-
tions that are not necessary to the suc-
(tziessful performance of the job in gues-

Onu )

A number of comments from the
transportation field raised the gues-
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tion of whether such factors as safety

-may be considered in determining

whether a handicapped person, espe-
cially one who is or has been alcoholic
or emotionally ill, is qualified for a
Job. The Secretary again wishes to re-
assure recipients that such consider-
ations are appropriate and are not
considered a violation of section 504,
so long as they are based on facts re-
lating to the individual applicant’s
qualifications, rather than on assump-
tions or stereotypes. :

Subpart C of this regulation, sets
forth guidellnes for determining dis-
criminatory practices; these are, in
general, minimum requirements.
Except where obvious discrepencies in
implementation would result, other
agencies may exceed these standards if
they wish. The subpart is divided into
three parts: General, based on §84.4 of
the HEW section 504 regulation; Em-
ployment, based on Subpart B of the
HEW section 504 regulation, and Pro-
gram Accessibility, based on Subpart C
of the HEW section 504 regulation. A
more detailed discussion of these sub-
parts than Is contained below may be
found in Appendix A of the HEW reg-
ulation,

The general prohibitions against dis-
crimination on the basis of handicap
set forth in §85.51 Incorporate basic
principles that the Department deters
mined, in developing its own regula-
tion, to be inherent in section 504.
First, section 604, llke other nondlscri-
mination statutes, prohibits not only
those practices that are overtly dis-
criminatory but also those that have
the effect of discriminating. And it is
equal opportunity, not merely equal
treatment, that is essential to the
elimination of diserimination on the
basis of handicap. Thus, in some situa-
tions, identical treatment of handi-
capped and nonhandicapped persons i3
not only insufficient but Is itself dis-
criminatory. On the other hand, sepa-
rate or different treatment can be per-
mitted only where necessary to ensure
equal opportunity and truly effective
benefits and services. Federally assist-
ed programs and activities must thus
be provided in the most integrated set-
ting appropriate to the needs of par-
ticipating handicapped persons.

Several commenters asked about the
effect of §85.51 on the previously
issued regulation of the Department
of Transportation (DOT) implement.
ing the Urban Mass 'Transportation
Act (UMT Act) with respeuvt to handi-
capped persons. This Department has
not reviewed the UMTA regulation be-
cause it was issued before the promul-
gation of these guidelines. In the
course of developing its regulation to
implement section 504, DOT will un-
doubtedly examine its prior regula-
tions with a view toward incorporating
or revising their underlying concepts
in its 504 regulation. The DOT section

6504 regulation will be subject to public
comment and to reveiw by this De-
partment.

Furthermore, the Department’s in-
terpretation of §$85.51 on matters of
physical accessibility is set forth in
§§85.56-58; it 1s these sections that, in
general, should be looked to for guid-
ance on this subject. This observation
is also relevant to the many questions
raised by commenters concerning the
application of various provisions of
§85.51 to specific transportation situa-
tions. In response to comment, the De-
partment wishes to make clear that it
does not construe this section, nor
§885.56-58, to preclude in all circum-
stances the provision of specialized
services as a substitute for, or supple-
ment {0, totally accessible services, nor
do these sections require door-to-door
transportation service. Neither does
paragraph (b)(4) of this section re-
quire buses to move their regular
route stops to the doors of handi-
capped riders.

Section 85.51 (bX3) prohibits recipi-
ents from utllizing criteria or methods
of administration that would have the
effect of subjecting handicapped per-
sons to discrimination on the basis of
handicap. The main application of this
provision I8 to state agencies that re-
cieve federal funds and then distribute
the funds to other entities. These
state agencies anre obligated to develop
methods of administering the distribu-
tion of federal funds so as to ensure
that handicapped persons are not sub-
Jected to discrimination on the basis of
handicap either by the second-tier re-
ciplents or by the manner in which
the funds are distributed. The prohibi-
tions of this paragraph, as well as of
paragraph (b)X1), apply not only te
direct actions of a recipient but also to
actions committed through contrac-
tual agreements or similar arrange-
ments. This provision is based on the
premise that a recipient should not be
able to do indirectly that which it
cannot do directly.

Sections 85.52-65 contain the basic
requiremments for the elimination of
discrimination on the basis of handi-
cap in employment. These sections
should be augmented, where possible,
with provisions appropriate to the pro-
grams assisted by each agency. Specifi-
cally, §85.563 could be supplemented, as
is the corresponding §84.12 of the
HEW section 604 regulation, with ex-
amples of actions constituting reason-
able accommodation and with factors
to be considered in determining undue
hardship; and §85.54, with provisions
adapted from the more specific re-
quirements of the parallel §84.13 of
the HEW section 504 regulation.

One comment raised an issue of in-
terest to those agencies that decide to
augment §85.53 with examples of rea-
sonable accommodation. Because of
the tendency of some readers to

FEDERAL REGISTER, VOL. 43, No. 9—FRIDAY, JANUARY 13, 1978



equate this requirement with physical
accommodations, any list of examples
should include other types of actions,
such as job restructuring and modified
work schedules.

One comment to §85.52, raised in
the context of the transportstion in-
dustry but of general applicability, in-
aquired about the effect of this section
on loeal, state, and federal laws that
govern, in the interest of safety, driver
eligibility. Local and state laws affect-
ing the eligibility of handicapped per-
sons for employment may continue to
be applicd, but only if they set stan-
dards that are job related and that do
not unjustifiably disqualify such per-
sons for particuiar jobLs. Federal regu-
lations as well should be reviewed to
determine whether they meet this
standard.

In response to comment, a new para-
graph (b), taken from the HEW sec-
tion 504 regulation, has been added to
this section. 1t is designed to empha-
size the prohibition on such practices
as classifying certaln jobs as being for
handicapped persons. -

In §85.54, the word “nonjob-related”
has been deleted as redundant. A test
or other selection criterion “discrimi-
nates" if it screens out or tends to
screen out handicapped persons but is
not job related.

Although §85.55, like §84.14 of the
HEW section 504 regulation, generally
bans preemployment medical exami-
nations and inquiries concerning
handicap, certain qualifications to this
general prohibition, found in §84.14
and cross-referenced in § 85.55, should
be noted. First, while employers may
not. during the application process, In-
quire about the existence of a specific
handicap (for example, epllepsy), they
may ask about the applicant’s ability
to perform duties necessary to the job
in question. Second, they may make
voluntary inquiries as to handicap if
they are subject to remedial or affir-
mative action obligations or If they are
undertaking  voluntary action to in-
crease their employment of handi-
capped persons. Third, they may con-
dition an offer of employment on the
successful completion of & medical ex-
amination: Provided, That the exami-
nation follows the requirements of
§ 84.14(c) and that no offer is with-
drawn on the basis of medical condi-
tions that are not job related.

Several comments objected to the
difference between the positions taken
in the section 503 regulation and
§ 85.55 of this regulation on the ques-
tion of preemployment inquiries and
medical examinations. As discussed
above, § B53.55 requires physical exami-
nations and inquiries as to handicap to
be postponed until after the hiring de-
cision {(which, again, may be condition-
ed on the result of the examination),
whereas the section 503 regulation
allows such examinations and inquir-
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Ies to be made before an offer of em-
ployment.

The issuance of the DOL section 503
regulation preceded that of the HEW
section 504 regulation by several years.
During that time, the Department re-
ceived extensive comment on the need
to limit ipquiries as to handicap in
order to reduce the potential for dis-
crimination, especially with respect to
persons with nonvisible handicaps. We
belleve that the standard outlined
above, although different from that of
the DOL section 503 regulation, is nec-
essary to achieve that objective; one
virtue of this standard is that it makes
it possible to determine whether the
reason for not hiring a handicapped
rcr3on is because of handicap. We also
belicve that legitimate purposes for
obtaining such information are ful-
filled as well at this later stage in the
hiring process. ’

‘The misunderstanding of this sec-
tion apparent In many comments
makes it important to emphasize again
that this provision does not prohibit
taking job-related conditions into ac-
count in making employment dcci-
sions, nor does it preclude a recipient
from obtaining information as to such
conditions. It merely affects the time
at which and the manner in which the
information may be obtained.

Sections 85.56-b8 concern “program
accessipility,” a term that summarizes
the concept of prohibiting the exclu-
sion of handicapped persons from pro-
grams by virtue of architectural bar-
riers to such faciiities as bulildings, ve-
hicles, and walks, while not requiring
that existing facllities be completely
barrier-free. Although new facilities
are to be designed and constructed so
as to be physically accessible to handi-
capped persons, structural modifica-
tions of existing facilities need be un-
dertaken only where other methods
are inadequate to assure that a pro-
gram is available to handicapped per-
sons. This final regulation has been
amended to take Into account the spe-
cial problems of making various modes
of transportation “program
accessible,” and the Department rec-
ugnizes that the implementation of
the concept of program accessibility
will necessarily vary in other pro-
grams. As stated in the proposal. how-
ever, the Department believes that the
basic principles contained in §§ 85.56-
58, as amended, are appropriate go-
vernmentwide and are essential to the
effective and consistent implementa-
tion of section 504.

Section 85.56 establishes the general
standard for nondiscriminatory phys-
fcal access to federally assisted pro-
grams and aclivities under section 504.
It does not prohibit architectural bar-
riers: it does prohibit exclusion of
handicapped reople from federally as-
sisted programs and activitiecs by
virtue of such barriers. Sections 85.57-
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8 describe the means by which this
standard is to be reached.

Section 85.67 has been amended and
divided into three paragraphs. A new
gentence has been added to paragraph
(a) to rectify the misunderstanding,
evident in some comments, that each
existing facility must be altered.

Agencies are urged to set forth in
their regulations illustrative types of
actions that recipients may use as al-
ternatives to structural changes to ex-
isting faciiities. If they do 50, agencies
should also include the requirement,
intrinsic to section 504. that priority
be given to methods that offer pro-
grams and activities to handicapped
persons in the most integrated setting
appropriate, (See §84.22(b) of the
HEW section 504 regulation.) Agencies
may also wish to consider supplement-
ing §85.5T with other details from sec-
tion 84.22 of the HEW section 504 reg-
ulation.

In response to ¢comment, the Depart-
ment wishes to make clear that §85.57
does not preclude other agencies from
allowing reciplents to choose among
appropriate alternative methods of
achieving program accessibility. so
long as the agency itself sets an ac-
ceptable standard for what constitutes
program accessthility.

Several transportation comments
proposed that the word “program,” for
purposes of program accessibility, be
interpreted to mean the entire trahs.
portation system of a certain geo-
graphic area, as opposed to particular
modes of transporiation (bus, rail) in
the area. The Department rejects this
concept as a general matter.

We recognize, however, that there
are special problems to achieving pro-
gram accessibility with the three-year
time period for certain modes of trans-
portation. Paragraph (b) has, there-
fore, been amended to allow more
than three years for compliance for
any mode of transportation in which
program accessibility can be achieved
within that period only through ex-
tensive alterations entalling extraordi-
nary costs, Such exceptions may be al-
Iowed only where alternate, accessible
modes of transportation are available.
The specific pericd of time for compli-
ance is to be established by the federal
agency administering the transporta-
tion program (the Department of
Transportation, in practically all
cases), it may vary from mode to
mode. The Department believes that
this departure from the general
scheme is justified by the lack of ac-
ceptable alternatives to extremely ex-
pensive alterations in the provision of
some transportation services.

‘The Department recognizes that
special problems may also be encoun-
tered in achjeving program accessibil-
ity in existing public housing projects
within the three-year schedule. Be-
cause the program accessibility stan-
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dard itself requires only that a small
percentage of units be accessible (and
that there be access to the project
itself), the Department believes that

| the standard can be met within the

prescribed schedule. We are prepared
to consult with the Department of
Housing and Urban Development as

-compliance progresses and will reexa-

mine the situation it circumstances 50
warrant,

Another issue raised during the com-
ment period Is the question of the
effect of $86.57 upon the requirements
of the Architectural Barriers Act of
1968, Pub. L. 80-480. The relevant pox.
tion of that Act requires that, after
1948, all new construction a.nd alter-
atlon recelving direct Federal financial
assistance bhe accessible. One com-
menter feared that reciplents who had
undertaken construction subject to
the Architectural Barriers Act but
who had failed to comply with the Act
might feel that complance with the
Architectural Barriers Act would be
excused if its program, on the whole,
were accessible and thus in compliance
with $85.57. Such is not the case. The
Department does not intend, and has
no authority, to interfere in any way
with the requirements of the Architec-
tural Barriers Act.

Two comments requested that an ex-
ception be added to §85.57 for moditi-
cations of historic structures. While
we sgree that it 1s important to pre-
serve Historical structures, we helieve
that the flexibility of the program ac-
cessibility standard will permit recipi-
ents, with appropriate technical assis-
tance and advice, to make their pro-
grams accessible without impairing
the integrity of historic bulldings.

Paragraph (¢), added in response to
comment, requires that transition
plans be developed in cases where
structural modifications are necessary
to achieve program accessibility. The
schedule for completion of these
plans, as well as any further require-
ments deemed apprepriate, is left to
the determination of each regulating
agency, The plan is to he developed

. with the aid of handicapped persons

or their orzanizations.

Section 85.68 requires new facilities
and, to the maximum extent feasible,
alterations in existing facllities to be
readlly accesslble. No accessibility
standards have been specified here,
but agencles should note that the
HEW section 504 regulation requires
HEW recipients either to meet the
standards developed by the American
Natlonal Standards Institute, Inc.
(ANSD, or to provide equivalent acces-
sibility. Each agency should, in the in-
ferest of governmentwide consistency,
carefully consider adoption of the

ANSI standards or their equivalent for -

any of its programs to which the stan-
dards are applicable.

A difficult problem that has arisen
during the comment period with re-
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spect to $86.58 ia its effect upon buses
ordered in the interval between the
final issuance of individual agency 504

regulations and the effective date of ~

the Department of Transportation's
ruling concerning Transhus. (That
ruling requires that all buses acquired
with the assistance of the Urban
Mass Transportation Administration
(UMTA), ordered after September 30,
1879, meet the specifications for
Transbus—a low-floor, ramped bus.)
Because of the complexity of the bus

‘accessibility 1ssue, the final regulation -

has been amended to saliow the De-
partment of Transportation (DOT) to
defer the effective date for reguiring
all new buses to be accessible if DOT
concludes during its section 504 rule-
making process that it is not possible

to do so by the effective date of its’

own section 504 regulation and if com-
parable, accessible services are avail-
able to handicapped persons in the
meantime, The date may not, howev-
er, be deferred heyond the pressnt ef-
fective date of the Transbus decision—
October 1, 1970,

Because this Department agrees
that ‘Transbus is the most effective
means of providing handicapped per-
sons with accessible bus transporta-
tion, it encourages the Department of
Transportation to take all possible
steps to expedite the purchase of
Transbus by its recipients.

The effective date of this regulation
Is January 13, 1878. Because the regu-
latlon applies only to other federal
agencies rather than to the public and
because the governmentwide imple-
mentation of section 504 should pro-
ceed without further delay, the De-
partment believes that this departure
from the normal 30-day waiting period
is warranted.

NoTeE.—The Department of Health, Educa-

tion, Welfare has determined that this
dacument does not cantain 8 major proposat
requiring preparation of an economic
impact analysis (BIA) statement under Ex-
ecutive Orders 11821 and 11949 and OMB
Clircular A-107.

In consideration of the foregoing;
Part 85 is herehy added to Title 45 of
the Code of Federal Regulations to
read as set forth below.

Dated; January 3, 1978,

JoserH A, CALIFANO, JT.,
Secretary.

Subport A—Fadera) Agancy Regponslbilitias
Sec.
85.1
85.2
85.3
854
85.6

Purpose,

Application.

Definitions.

Agency regilations,

Enforcement.

85.0 Interagency cooperation.
85.75ogoordlnatlon with sections 502 and
856.8-85.30 ([Reszervedl

luhpnﬂ B—Standards fer D

9 Whe Are Rundlcapped
lems

85 31 Handicapped person.

85.32 Quaiified handicapped person.
85.33-80.80 TResezved]

Subpert C—Buidelines fer Determiniag Diswriminetery Pradicss
QrxzraL

85.81 General prohibitions against discrim-
ination.

EMPLOYMENT

85.52 Citeneml nrohtlibluons against employ-
men

83.53 Reasonable accommodation.

85.64 Employment criteria.

85.56 Preemployment inquiries®

PROGRAM ACCESSIBLILITY

85.38 General requirement concerning pro-
gram accessibility. -

88.57 Existing facilities,

85.58 New construction.

86.59-85.40 [Reserved]

Appendix A—Executive Order 11914.

AvUTHORITY: Executive Order 11014, 41 FR
17871; sec. 504, Rehabilitation Act of 1973,
Pub, L. 03-112, 87 Stat. 304 (20 11.8.C. 104);
sea. 111¢a), Rehabilitation Act Amendments
of 1874, Pub, L. 93-516, 88 Stat. 1619 (20
U.8.C. 106). :

Subpart A—V¥ederal Agency Respeniibilities

§8%.1 Purpose.

The purpose of this part Is to imple-
ment Executive Order 11014, which re-
quires the Department of Health, Edu-
cation, and Welfare to coordinate the
implementation of section 604 of the
Rehabilitation Act of 1673,

§852 Application.

This part applies to each Federal de-
partment and agency that is empow-
g:d to extend Federal financial assls

ce,

§85.3 Definitions. .

As used in this regulation, the term:
(a) “Executive order"” means Execu.

tive Order 11914, titled “Nondiscririn- -

ation with respect to the Handicapr::d
in Federally Assisted Programs,”
issued on April 28, 1976.

(b) “Section 504" means section 502
of the Rehabilitation Act of 1973, Pub.
L. 93-112, as amended by the Rehabili-
tation Act Amendments of 1874, Pub.
L. 93-516, 29 U.S.C. 794.

{¢c) "Agency” means & Federal de-
partment or sgency that is empowered
to extend financial assistance. -

(d) “Recipient” means any Stdte or
its political subdivision, any instru-
mentality of a State or its political
subdivision, any public or private
agency, institution, organization, or
other entity, or any person:to which

. Federal f{inancial assistance is ex-

terided directly or through another re-
cipient, including any successor, as-
signee, or transferee of a recipient, but
excluding the ultimate beneficiary of
the assistance.

(e) “Federal financial assistance”

-means any grant, loan, contract (other

than a procurement contract or a con-
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tract of insurance or guaranty), or any
other arrangement by which the
agency provides or otherwise makes
available assistance in the form of:

(1) Funds;

(2) Services of Federal personnel; or

(3) Real and personal property or
any interest in or use of such propexr-
ty. Including:

(1) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(i) Proceeds from a subsequent
transfer or lease of such property if
the Federal share of Its fair market
value is not returned to the Federal
Government.

(f) “Facility" means all or any por-
tion of buildings, structures, equip-
ment, roads, walks, parking lots, or
other real or personal property or in-
terest in such property.

§85.4 Issuance of agency regulations.

(a) Each agency shall issue. after
notice and opportunity for comment, a
regulation to Implement section 504
with respect to the programs and ac-
tivities to which it provides assistance.
The regulation shall be consistent
with this part.

(b) Each agency shall issue a notice
uf proposed rulemaking no later than
90 days after the effective date of this
part. Each agency shall issue a final
regulation no later than 135 days after
the end of the period for comment on
its proposed regulation: Provided,
That the agency shall submit its pro-
posed final regulation to the Director
of the Office for Civil Rights, HEW,
for review at least 45 days before it is
to be issued.

{¢) Each such agency regulation
shall: (1) Define appropriate terms,
consistent with the definitions set
forth in §85.3 and with the standards
for determining who are handicapped
persons set forth in Subpart B of this
Part; and (2) prohibit discriminatory
practices against qualified handi-
capped persons in employment and in
the provision of aid, benefits, or ser-
vices, consistent with the guldelines
set forth in Subpart C of this Part.
The regulation shall include, where
appropriate, specific provisions adapt-
ed to the particular programs and ac-
tivities receiving financial assistance
from the agency.

§85.5 Enforcement.

{(a)} Each agency shall establish a
system for the enforcement of section
504 and its implementing regulation
with respect to the programs and ac-
tivities to which it provides assistance.
The system shall include: (1) The en-
forcement and hearing procedures
that the agency has adopted for the
enforcement of title VI of the Civil
Rights Act of 1964, and (2) a require-
ment that recipients sign assura:ices
of compliance with section 504.

- .
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(b) Each agency regulation shall also
include requirements that recipients:
{1} Notify employees and beneficiaries
of their rights under section 604, (2)
conduct a self-evaluation of their com-
pliance with section 504, with the as-
sistance of interested persons, inciud-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, and ¢(3) otherwise consult with
interested persons, including handi-
capped persons or organizations repre-
senting handicapped persons, In
achieving coinpliance with section 504.

§85.6 Interagency cooperation.

(2) Where each of a substantial
number of reciplents {s receiving assis-
tance for similay or related purposes
from two or more agencies or where
two or more agencies cooperate in ad-
ministering assistance for a given class
of reciplents, the agencies shall: (1)
Coordinate compliance with section
504, and (2) designate one of the agen-
cles as the primary agency for section
504 compliance purposes.

(b) Any agency conducting a compli-
ance review or investigating a com-
pliant of an alleged section 504 viola-
tion shall notify any other affected
agency upon discovery of its jurisdic-
tion and shall inform it of the findings
made. Reviews or fnvestigations may
be made on a joint basis.

§83.7 Coordination with sections 502 and
503,

(n) Agencies shall consult with the
Architectural and Transportation Bar-
riers Compliance Board in develcping
requirements for the accessibility of
new facilities and alterations, as re-
quired in § 85.68, and shall coordinate
with the Board in enforcing such re-
quirements with respect to facilities
that are subject to section 502 of the
Rehablilitation Act of 1973, as amend-
ed, as well as to section 504.

(b) Agencles shall coordinate with
the Department of Labor in enforeing
requirements econcerning employment
discriminination with respect to recipi-
ents that are also federal contractors
subject to section 503 of the Rehabill-
tation Act of 1973, as amended, ~

§5 85.8-85.30 [Reserved]

Subpart B—Standords for Determining Who
are Hondicapped Persons

§85.31 Handicapped persovn,

(a) “Handicapped person” means
any person who has a physical or
mental impairment that substantially
limits one or more major life activities,
has a record of such an impairment, or
is regarded as having such an impair-
ment.

{(b) As used in paragraph (a) of this
section, the phrase:

(1) *“Physical or mental impairment’’
means (i) any phiysiological disorder or
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condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
loglcal; musculoskeletal; special sense
organs; respiratory, including speech
organs. cardlovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endoerine; or (if)
any mental or psychological disorder,
such as mental retardation, organic
brain syndrome, emotional or mental
fllness, and specific learning disabil-
itles. The term “physical or mental im-
pairment” includes, but {8 not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impalirments, cerebral palsy, epilepsy,
muscuiar dystrophy, multipie sclero-
sis, cancer, heart disease, diahetes,
mental retardation, emotional fllness,
and drug addiction and alcoholism.

(2) “Major life activities” means
functions such as caring for one’s self,
performing manual tasks, walking,
seeing. hearing. speaking, breathing,
learning, and working.

(3) “Has a record of such an ippair.
ment” means has a history of, &ér has
been misclassified as having, @ mental
or physical impairment that substan.
tially limits one or more major life ac-
tivities.

{4) "“1s regarded as having an impair-
ment” means (1) has a physieal or
mental impairment that does not sub-
stantially limit major life activities but
is treated by a recipient as constitut-
ing such a limitation; (ii) has a phys-
fcal or mentel impairment that sub-
stantially limits major life activities
only as a result of the attitudes of
others toward such impairment; or
(iii) has none of the impairments de-
fined in paragraph (b)(1) of this sec-
tion but is treated by a recipient as
having such an impairment. .

§84.32 Qualified handicapped person.

“Qualified handicapped person"”
means (a) with respect to employment,
a handicapped person who, with rea-
sonable accommodation, can perform
the essential functions of the job in
question and (b) with respect to ser-
vices, a handicapped person who meets
the essential eligibility requirements
for the receipt of such services.

8§ 85.33-85.50 [Reserved]

Subp;m C—Guidelinas for Datermining
Discriminotory Practicas

GENERAL

§85.51 General prohibitions against dis-
crimination.

(a) No qualified handicapped person,
shall, on the basis of handiczp, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any
program or activity that receives or
benefits from federal financial assis-
tance.
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(bX1) A recipient, in providing any
aid, bencefit, or service, may not, direct-
1y or through contractual, licensing, or
other arrangements, on the basis of
handicap: .

(1) Deny a qualified handicapped
person the opportunity to participate
in or benefit from the aid, benefit, or
service;

(il) Afford a qualified handicapped
person an opportunity to participate
in or henefit from the aid, benefit, or
service that is not equal to that afford-
ed others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement
as that provided to others;

(iv) Provide different or separate
aid, benefits, or services to handi-
capped persons or to any class of
handicapped persons than is provided
to others unless such action is neces-
sary to provide qualified handicapped
persons with aid, benefits, or services
that are as effective as those provided
to others;

(v) Aid or perpetuate discrimination
against a qualified handicapped
person by providing significant assis.
tance to an agency, organization, or
person that discriminates on the basis
of handicap in providing any aid, bene-
fit, or service to heneficiaries of the re-
cipient’s program;

{vi) Deny a qualified handicapped
person the opportunity to participate
85 & member of planning or advisory
boards; or

(vil) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) A recipient may not deny a quali-
fied handicapped person the opportu-
nity to participate in programs or ac-
tivities that are not separate or differ-
ent, despite the existence of permissi-
bly separate or different programs or
activities.

(3) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration (1) that have the effect
of sublecting qusalified handicapped
persons to discrimination on the basis
of handicap, (il) that have the purpose
or effect of defeating or substantially
impairing accomplishment of the ob-
Jectives of the recipient’'s program
with resvect to handicapped persons,
or (ili) that perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the
same state.

(4) A recipient may not, in determin-
ing the site or location of a facility,
make selections (i) that have the
effect of excluding handicapped per-
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sgons from, denying them the benetits
of, or otherwise subjecting them to
discrimination under any program or
activity that recelves or benefits from
federal financial assistance or ({1) that
have the purpose ov effect of defeat-
ing or substantially impairing the ac.
complishment of the objectives of the
program or activity with respect to
handicapped persons.

(¢) The exclusion of nonhandicapped
persons from the benefits of & pro-
gram limited by federal statute or ex-
ecutive order to handicapped persons
or the exclusion of a specific class of
handicapped persons from a program
limited by federal statute or executive
order to a different cless of handl-
capped persons is not prohibited by
this part.

(d) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the
needs of qualified handicapped per-
sons.

(e) Recipients shall take appropriate
steps to ensure that communications
with their applicants, employees, and
heneficiarles are gvailable to persons
with impaired vision and hearing.

EMPLOYMENT

§85.62 General prohibitions against e-m-
ployment diserimination. .

{a) No qualified handicapped person
shall, on the basis of handicap, be sub-
Jected to discrimination in employ-
ment under any program or activity
that receives or benefits from federal
financial assistance.

(b) A recipient shall make all deci-
slons concerning employment under
any program or activity to which this
part applies in a manner which en-
sures that -discrimination on the basis
of handicap does not occur and may
not limit, segregate, or classify appli-
cants or employees in any way that ad-
versely affects their opportunities or
stetus because of handicap.

(¢) The prohihition against discrimi.
nation in employment applies to \the
following activities:

{1) Recruitment, advertising, and

the processing of applications for em-

ployment;

{2) Hiring, upgrading, promotion,
award of tenure, demation, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3} Rates of pay or any other form
of compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizaticnal structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick 1eave, or
any other leave;

(6) Fringe bhenefits avallable by
virtue of employment, whether or not
administered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,

professional meetings, conferences,
and other related activities, and selec.
tion for leaves of absence t0 pursue -
training;

(8) Employer Sponsored activities, in-
cluding soclal or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(d) A recipient may not participate
in a contractual or other relationship
that has the effect of subjecting quall-
fied handicapped applicants or em-
ployees to discrimination prohibited
by this subpart. The relationships re-
ferred to in this paragraph include re-
lationships with employment and re-
ferral agencies, with labor unions,
with organizations providing or admin.
istering fringe benefits to employees
ol the recipient, and with organiza-
tions providing training and appren-
ticeship programs.

88553 Reasonable accommodation.

A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or
employee unless the recipient can
demonstrate that the accommodation
would impose an undue hardship on
the operation of its program.

§85.54 Employment criteria.

A reciplent may not use employment
tests or criteria that discriminate
against handicapped persons and shall
ensure that employment tests are
adapted for use by persons who have
handicaps that impair sensory,
manual, or speaking skills.

§85.56 Preemployment inquiries.

A recipient may not conduct a
preemployment medical examination
or make 8 preemployment inquiry as
to whether an applicant is a handi-
capped person or as to the nature or
severity of & handicap except under
gr;elgircumstances described in 45 CFR

PROGRAM ACCESSIBILITY

§8556 General requirement concerning
program accessibility.

No qualified handicapped person
shali, because a recipient's facilities
are inaccessible to or unusable by
handicapned persons, he denied the
benefits of, be excluded from partici-
pation in, or otherwise be subjected to
discrimination vnder any program or
activity that receives or benefits from
federal financial assistance.

§85.57 Existing facilities.

{(a) A recipient shall operate each
program or activity so that the pro-
gram or activity, when viewed in its
entirety, is readily accessible to and
usahle hy handicapped persons. This
paragraph does not necessarily require
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& recipient to make each of its existing
facilities or every part of an existing
facility accesible to and usable br
handicapped persons.

) Whegmstructural changes are t.ivl
NECessary e programs or activi-
ties in existing facilitles accessible,
such changes shall be made as soon as
practicable, but in no event later than
three years after the effective date of
the agency regulation: Provided, That,
if the program i=s a particular mode of
transportation (e.g., & subway system)
that can be made accessible only
through extraordinarily expensive
structural changes to, or replacement
of. existing facilities and if other ac-
cessible modes of transportation are
available, the federal agency responsi-
ble for enforcing section 504 with re-
spect to that program may extend this
period of time, but only for a reason-
able and definite period, such period
:?beuet. forth in the Isfncys regula~

on,

(¢) In the event that stmctural
changes to facllities are necessary to
meet the requirement of paragraph (a)
of this section, a recipient shall davel-
op; within a definite period to be es-
tablished in each agency's regulation,

& transition plan setting forth the

steps necessary to complete such
changes. The plan shall be developed
with the assistance of interested per-
sons, including handicapped persons
or orgenizations representing handi-
capped persons.

§85.58 New construction.

(a) Except as provided in paragraph
(b) of this section, new facilities shall
be designed and constructed to be
readily accessible to and usable by
handicapped persons. Alterations to
existing facilities shall, to the maxi.
mum extent feasible, be designed and
constructed to be readily accessible te
and usable by handicapped persons.

(b) The Department of Transporta-
tion may defer the effective date for
requiring all new buses to be accessible
if it concludes on the basis of its sec-
tion 504 rulemaking process that it is
not feasible to reguire compliance on
the effective date of its regulation:
Provided, Tha' comparable, accessible
services are avallable to handicapped
persons in the interim and that the
gml:% 1!; not deferred later than October

$§85.59-85.99 [Reserved]

AFPPENDIX A.—NONDISCRIMINATIOK WITHE RE-
SPECT - TO THE HANDICAPPED INX FEDERALLY
ASSISTED PROGRANS

ExecuTive ORDER 11914. APRIL 28, 1576

By virtue of the authority vested in me by
the Constitution and statutes of the United

States of America, including section 30t of”

title 3 of the United States Code, and as
President of the United States, and fn order
to provide for consistent implementation
within the Federal Government of section

- 504 of the Rehabilitation Act of 1973 (29
UB.C. 764), it 1= hereby ordered as follows:

im-
plementation of sectlon 504 of the Rehabill-
tation Act of 1972 ns amended, hereinafter
referred to as section 504, by all Federal de-
mrtmenu and agencies empowered to

extend Pederal financial assistance to any

program or sctivity. The Becretary shall es. -

tablish standards for determining who are

determining what are discriminatory prac.
tices, within the meaning of section 504,
‘The Secretary shall assist Pederal depart-
ments and agencies to coordinate their pro-
srams and activities and shall consult with
su¢ch departments and agencies, as neces-
sary, a0 that consistent policjes, practices,

and procedures are adopted with respect to -

the enforcement of section 504.

Src. 2. In order to implement the provi.
sions of sectlon 504, each Federal depart-
ment and agency empowered o provide
&deml financial assislance shall issue

es, regulations, and directives, consistent
wuh the standards and procedures estab-
lished by the Becretary of Health, Educs-
tion, and Welfare.

8¢, 3. (8) Whenever the appropriate de-
partment or agency determines, upcn all
the information available to it, thnt any re-
ciplent of, or applicant for, Federal financial
assistance I8 in noncompliance with the re.
quirements adopted pursusnt to this order,
steps to secure voluntary compliance shall
be carried out in accordance with standards
Il:: procedures established pursuant to this
order,

(b If voluntary compliance; cannot be se-
cured by informal means, compliaice with
section 604 may be effected by the suspen-
sion or termination of, or refusal-to award
or continue, Federal financial assistance or
by other appropriate means authorized by
Iaw, in sccordance with standards and pro-
cedures established pursuant to this order.

{c) No such suspension or termination of,
or refusal to award or continue, Federal fi-
nancial assistance shall become effective
unless there has been sn express finding.
after opportunity for a hearing, of a failure
by the recipient of, or applicant for, Federal
financial assistance to comply with the re-
quirements adopted pursuant to this order;
however, such suspension or termination of,
or refusal to award or continue, Federal fl-
nancial assistance shall be limited in its
effect to the particular program or activity
or part thereof with respect to which there
has been such a finding o noncompliance.

Sec. 4. Each Federal department and
agency shall furnish the Secretary of
Health, Education, and Welfare such re-
ports and information as the Secretary re-
quests and shall cooperate with the Secre-
tary in the implementation of section 504.

8ec. 5. The Secretary of Health, Educa-
tion, and Welfare may adopt rules and regu-
Iations and Isgsue orders which he deems are
necessary to carry out his responsibilities
under this order. The Secretary shall ensure
that sugch rules, regulations, ang orders are
not Inconsistent with, or -duplicative of,
other Federal Government policies relating
to the handicapped, including those policies
adopted in accordance with sections 501,
502, and 503 of the Rshabflitatjon Act of
1973. as amended. or the Architectural Bar-
riers Act of 1868 (42 U.5.C. 4151 el 2¢q.).

GeiraLp R. Forp
The White House,
April 28, 1876,

{FR Doc. 78-929 Filed 1-12-78; 8:45 am]
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